tag-out procedure and thus was not engaged in a protected
activity is not established in the record* 1Q/ What is clear,
as previously noted, is that Respondent being fully aware of
Schaferfs safety concerns did not follow its own tagout

procedures *

Respondent, admittedly desirous of keeping the G-3 in
operation for productivity reasons, took disciplinary (adverse)
action against Schafer for his engagement in the protected
activity described above*  Its belated contention that Schafer
should have removed the tag himself after he was advised that
management considered the brakes safe (T. 477-478) is pretextual.
Management personnel removed the tag the night before and no
reason having any merit was submitted why it could not have
removed the second tag had it chosen to do so. ^V The mine
superintendent, who investigated the matter before reprimanding
Schafer, did not bother to ascertain Schaferfs position (T. 497-
498) f the basis for his belief" that the brakes were unsafe, or
his state of knowledge, before reprimanding him.  The mine
superintendent, Mr. Suess, did concede that Schafer "probably"
would not have been reprimanded for the allegedly improper
unprotected activity of putting the "Marvin's policy is a joke"
note on the bulletin board (T. 509-510).  The record shows, and I
have found, that the reprimand process was initiated before
Schafer posted the note.  Respondent clearly failed to es-
tablish that it would have taken the adverse action in any event
for Schafer Vs alleged unprotected activities alone*  Rather, in
reprimanding Schafer, Respondent appears to have been motivated
by Schaf erf s protected activity in tagging out the G-3 and its

1Q/ Mr. Suessfs ipse dixit that Schafer "abused" the tag-out
procedure aside 9 Respondent failed to persuasively show Schafer
was proceeding in bad faith in the tag-outs.  I infer from the
fact that Respondent did limit the G-3fs use to certain areas
that it considered the G-3fs brakes unsafe for use in other areas,
Compounding the essential unreasonableness of its position, there
is no evidence that Respondent ever told Schafer he was not to
use the G-3 in certain areas before the second tag-out,
ll/ By taking this position, and by failing to recognize that a
"dispute" as to safety of the G-3 existed, it was Respondent's
management which blocked the operation of Art. XIX, Section (i)
of the Union Contract.  Thus, the matter was not "reviewed" by
management and pat least one member" of the Safety Committee
within 4-hours, as required by the contract. Respondent,
instead, let Schafer know with considerable alacrity that he was
to be disciplined.  From this, its strong desire to keep the G-3
in production, its failure to follow its own procedures, the
fundamental unfairness in its position vis a vis Schafer, and the
transparency of some of its arguments as previously noted, I
infer that its motivation was discriminatory.  Houser v. North-
western Resources , 8 FMSHRC 883 at 886.
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